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The impact of omnibus law on business licensing, 
limited liability company, investment, spatial 
planning, manpower, mining, and environment

BACKGROUND
After taking months of deliberation, 

the Government of Indonesia and the 
House of Representatives (Dewan 
Perwakilan Rakyat) agreed to pass the 
Bill on Job Creation into law (Omnibus 
Law) on October 5, 2020. This decision 
was made upon the expectation to attract 
investment and provide ease of doing 
business in Indonesia, which in turn 
provide further advantage to create jobs. 
Following the COVID-19 pandemic, the 
Omnibus Law is also considered as a 
necessary element to improve the business 
climate. The Omnibus Law has amended 
not less than 70 laws which consists 
of 15 chapters and 186 articles. At the 
time of the finalization of this article, 
the Omnibus Law promulgation process 

is still unfinished and we assume that 
there should be no substantial changes 
made after the final draft of the Bill was 
circulated publicly on October 5, 2020.

MAIN CHANGES
Business licensing

The Omnibus Law brings a new 
concept of licensing which called risk-
based business licensing (Business 
Licensing). The Business Licensing will 
be carried out based on the determination 
of risk level and scale rate of business 
activities. The determination of risk 
level and scale rate of business will be 
obtained through an assessment of level 
and potential of hazard. Based on such 
assessment, the risk level and scale rate 
of business activities will be categorized 

into low-risk, medium-risk, or high-risk 
business activities. 

Low risk business activities
For low risk business activities, 

Business Identification Number (Nomor 
Induk Berusaha/NIB) shall serve as a 
business license. Therefore, to carry out 
low-risk business activities, entrepreneurs 
will not need to obtain any additional 
business license, other than NIB.

Medium risk business activities
Business Licensing for medium risk 

business activities covers medium low risk 
business activities and medium high-risk 
business activities. NIB and standard 
certificate shall serve as busines license 
for entrepreneurs to perform these types 
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of activities. . Standard certificate for 
medium low risk business activities is a 
statement made by entrepreneurs to meet 
business standards in conducting business 
activities. Standard certificate for medium 
high-risk business activities shall be issued 
by the central government or regional 
government based on the verification 
result of business standard fulfilment. If 
medium risk business activities require 
product standardization, the central 
government will issue product standard 
certificates based on the verification 
results of standard fulfilment.

High risk business activities
For high risk business activities, 

enterpreneurs will be required to obtain 
NIB and business license. Business 
license will be in the form of central or 
regional government’s approval for the 
implementation of business activities. 
If high risk business activities require 
compliance with business standards 
and product standards, the central 
government or regional governments shall 
issue business standard certificates and 
product standard certificates based on the 
verification results of standard fulfilment.

The Business Licensing concept will 
be further regulated under a government 
regulation.

Limited liability company
The Omnibus Law expands the 

definition of limited liability company 
under Law No. 40 of 2007 on Limited 
Liability Companies (Company Law). 
The definition now covers individual 
legal entity that fulfills micro and small 
enterprises criteria (UMKM) as regulated 
on the relevant laws and regulations on 
UMKM. The Omnibus Law also provides 
that Regional Owned Enterprise, Village 
Owned Enterprise, and UMKM in the 
form of limited liability company may be 
established by one person/entity. 

The provisions on minimum 
authorized capital for a limited liability 
company are revoked under the Omnibus 
Law. In this case, the authorized capital 
will be based solely on the decision of 
company’s founder(s). Further provisions 
on the minimum authorized capital will be 
regulated under government regulation.

As explained above, UMKM in the 
form of limited liability company may 
be established by an individual. Such 
establishment by an individual shall be 
based on a statement of establishment 
made in Bahasa Indonesia, which shall be 
registered electronically with the Minister 
of Law and Human Right. The shareholder 
of the UMKM must be an individual.  

SPATIAL LAND
Licensing and government 
authorization

Under Omnibus Law, Space 
Utilization License is replaced with 
approval of the Suitability of Spatial 
Utilization Activities and Business 
Licensing. This is viewed as not 
on par, as there are several specific 
functions of the Space Utilization 
License under Law 26/2007 that are 
not covered in the Suitability of Spatial 
Utilization Activities. Omnibus Law 
also mandates more authority with 
respect to spatial planning. Central 
government is authorized to issue the 
Suitability of Spatial Utilization and 
to provide technical assistance for a 
spatial planning in order to accelerate 
the implementation of national strategic 
programs. On the contrary, the authority 
of the provincial regional government 
is reduced, if compared to Law No. 
26/2007, as Omnibus Law requires the 
regional government to comply with 
NSPK (Norma, Standar, Prosedur dan 
Kriteria) that is stipulated by the central 
government in spatial planning under 
government regulation. 

Local and national spatial planning
Omnibus Law only acknowledges 

spatial planning for national strategic areas 
for the regional strategic value-based, 
while for provincial strategic areas and for 
regency/city strategic areas are no longer 
stipulated in the law. That said, Omnibus 
Law recognizes the existence of local 
spatial plan, which includes provincial and 
municipal/regency. Under the law, local 
spatial plan should refer to the national 
spatial planning. Therefore, it is expected 
that the local RTR and national RTR will 
be non-contradictory and complementary 
to one another.

Integrated spatial plan
In its effort to cut the red tape, 

Omnibus Law simplifies the process by 
eliminating the regency/city strategic 
areas. The Omnibus Law also introduces 
integrated spatial plan which includes the 
integration of national RTRL (Rencana 
Tata Ruang Laut) with national RTRW 
(Rencana Tata Ruang Wilayah), the 
integration of RZ KSN (Rencana Zonasi 
Kawasan Strategis Nasional) with national 
strategic region RTR, and the integration 
of RZWP-3-K (Rencana Zonasi Wilayah 
Pesisir Dan Pulau-Pulau Kecil) with 
provincial RTRW. However, it inflicts 
uncertainty to Law 32/2004 concerning 
Marine Affairs, specifically on zoning plan 
for sea area hierarchy in the arrangement 
of marine spatial plan leveling.

Notable amendments
There are a few newly added 

provisions under Omnibus Law. Firstly, 
the current law in effect does not provide 
any requirement on the accuracy of the 
spatial plan map. The general provision 
on spatial plan map accuracy is set out 
under Government Regulation No. 8 of 
2013 on the Accuracy of Spatial Plan 
Map. However, Omnibus Law added the 
provision regarding Base Map and in the 
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event of the base map is not available yet, 
the compilation of spatial plans shall use 
“another Base Map”. Such vague provision 
leaves a larger room of discretion for 
Central Government to determine “another 
Base Map”. Furthermore, Omnibus Law 
loosen up the criteria to amend RTRW that 
may cause changes of RTRW for more 
than 1 time in 5 years. RTRW for Province 
and Regency/City must be determined by 
no later than 4 months since the approval 
from Central Government. Regardless of 
such additions, the requirements of the 
minimum requirement of 30% forest area 
are eliminated under Omnibus Law, rather, 
detailed consideration for the stipulation 
of forest area is introduced. This will 
allow the stipulation of designated forest 
area onto a minimum and requires further 
study from the relevant authority before 
stipulating the designated forest area.

Detailed spatial plan
Regarding RDTR (Rencana Detail 

Tata Ruang), Omnibus Law stipulates 
that the draft of spatial planning of 
provincial or regency/city firstly carried 
out by public consultations, including 
DPRD and the detailed will be approved 
by Central Government, with further 
timeline regarding the process. The 
existing concept of public consultation 
is not recognized under the Law No. 
26/2007. However, it is set out under 
Government Regulation No. 15 of 2010 
on Implementation of Spatial Planning 
(GR 15/2010). Under GR 15/2010, 
public consultation involves the relevant 
community without specifying the 
involvement of DPRD. Another newly 
added provision is that RDTR is in digital 
data form, and can be directly accessed 
and applied online. This provides the ease 
for business actors to check whether their 
business locations are in suitability with 
the relevant RDTR and will also be able to 
immediately submit applications seeking 

confirmation as regards said suitability. 
Concerning spatial planning for rural 
areas, Omnibus Law deletes the provision 
of the agropolitan area as part of rural 
area, and that provision regarding spatial 
planning for rural areas will be further 
regulated in the Government Regulation. 

Sanctions
Overall, both Law No. 26/2007 and 

Omnibus Law stipulates strict sanctions, 
only with different considerations of fine 
and/or time of imprisonment for each 
case. The fines in Omnibus Law are 
generally higher than in Law No. 26/2007. 
However, imprisonment sanction for a 
violation incurring any loss is deducted 
to only 4 years. The provision of criminal 
sanctions in regards with every person 
who does not provide access to the area 
which is declared as public property is 
erased. Furthermore, under Omnibus 
Law regarding spatial planning, the fines 
of the criminal sanction for corporation 
fines is plus 1/3 times of such fines. The 
fine is lower than the Law No. 26/2007 
that set out the fines is plus 3 times. 
Under Omnibus Law, the demand for 
civil compensation can only be carried 
out through civil procedural law, despite 
that it may arise from a criminal act. After 
such criminal case has passed the verdict, 
then the demand for civil compensation 
will be carried out under criminal 
procedural law. This amendment will be 
more time-consuming because now civil 
compensation can only be carried out 
with civil procedural law and cannot be in 
conjunction with criminal procedural law 
anymore.

Related amended regulations
Other amended regulations related 

to spatial planning are PWP3K Law 
(Management of Coastal Zone and Small 
Islands Law) and Marine Affairs Law. 
Notable change to PWP3K Law includes 

the exemption of Business Licensing 
for indigenous people, requirements for 
foreign investor to be further regulated 
by Central Government and to subject to 
Investment Law, entitlement of indigenous 
people to obtain legal aid and assistance, 
also confirmation-based permit for any 
coastal zone utilization conducted by 
government agencies and utilization that 
falls beyond national strategic policy. 
For Marine Affairs Law, Omnibus Law 
broaden the definition on the management 
of sea zone to be integral part of spatial 
management, requires approval from the 
authorized party in light of operational 
area utilization, and exemption of Business 
Licensing for people who uses sea 
utilization to satisfy their daily needs.  

MANPOWER
Omnibus Law stipulates the 

amendment to the Manpower Law 
under Article 81. The big picture of 
such amendment includes the alteration 
of several provisions in order to make 
it consistent with Constitutional Court 
decisions and applicable procedure, the 
restructuration of various provisions to 
serve precision and clarity as well as the 
simplification of requirements regarding 
employment matters. The main changes 
regarding amendment Manpower Law in 
the Omnibus Law are as follows:

Foreign workers
Omnibus Law has adjusted the 

requirements to employ foreign workers 
with the current applicable procedure 
under Presidential Regulation No. 20 
of 2018 on the Recruitment of Foreign 
Workers (PR 20/2018) and Minister of 
Manpower Regulation No. 10 of 2018 on 
Procedures for Recruitment of Foreign 
Workers (MOMR 10/2018). To employ 
foreign workers, the employer is no longer 
required to obtain licenses and the only 
requirement is to have Foreign Worker 

OPINION
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Utilization Plan (Rencana Penggunaan 
Tenaga Kerja Asing/RPTKA). 

The Omnibus Law has also regulated 
the exemption of the RPTKA obligation 
for the director or commissioner with 
shareholding as in PR 20/2018 and 
MOMR 10/2018. In addition, such 
exemption in Omnibus Law is also 
given to foreign workers required by 
the employer on the type of production 
machinery maintenance activities for 
emergencies, vocations, technology based 
start-ups, business visits, and research for 
a certain period of time. This exemption 
obviously provides relaxation for the 
employer to hire foreign workers.

Employment agreement
A notable change in terms of 

employment agreement is that the 
maximum period and extension provision 
of fixed-term employment agreement 
(Perjanjian Kerja Waktu Tertentu) has 
been revoked. Rather, Omnibus Law 
added a new clause which regulates that 

the time or completion of work basis of 
such agreement is to be agreed between 
signing parties. This provision leaves 
an opened interpretation as fixed-term 
employment agreement may be extended 
continuously. An additional clause is also 
made in the provision regarding expiration 
ground for working agreement, which is 
the completion of work.

Omnibus Law also deleted the 
provision in amended Manpower Law 
which initially obliges any unwritten 
fixed-term employment agreement or 
written but in a language other than 
Indonesia language, to be deemed as a 
permanent working agreements (Perjanjian 
Kerja Waktu Tidak Tertentu). Hence, there 
is no consequences for such infringement. 

Working hour and overtime
The major concern on working time 

is that Omnibus Law has revoked the 
provision of weekly rest for workers with 
5 working days in a week. It is uncertain 
how many days of weekly rest shall be 

part of their entitlement. The Omnibus 
Law has also made an increase to the 
ceiling of overtime, from 3 hours per day 
with 14 hours per week into 4 hours per 
day with 18 hours per week. Besides, 
Omnibus Law provides details on annual 
leave, while long-term rest provisions are 
left in hands of certain companies. Further 
provisions on certain companies that may 
give long-term rest will be regulated under 
government regulation.

Wage 
In the Omnibus Law, the establishment 

of minimum wages will be enacted by 
governors and will comprise of provincial 
and district/city-based minimum wages, 
while district/city-based sectoral minimum 
wages as regulated before in the amended 
Manpower Law has been revoked in 
Omnibus Law. For provincial and district/
city-based minimum wages, a government 
regulation will further promulgate a 
formula for its calculation and such 
wage will be subject to economic and 
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OPINION

employment conditions such as district 
economic growth and city inflation. These 
provisions will provide protection to 
the welfare of workers in event of poor 
economic climate. 

The minimum wages as mentioned 
above are exempted in the Omnibus Law 
for micro and small enterprises, which will 
be further agreed between the worker and 
the employer. The minimum of the agreed 
wage shall be at least a certain percent of 
average public consumption based on data 
from the authorized authority. 

Termination
The Omnibus Law has simplified 

the procedure of termination, as it only 
required the notification and no longer 
required the employer to conduct bipartite 
negotiation, except if the relevant 
employee rejects such termination. 
Furthermore, as has been regulated 
under the Manpower Law, Omnibus 
Law also stipulates the lawful grounds 
of termination and added new clauses 
which include cases of corporation is in 
suspension of obligation for payment 
of debts and spin-off. However, the 
Omnibus Law opens for other grounds 
of termination which may be agreed 
in employment agreement, company 
regulation, and collective labor 
agreements. In its elucidation, other 
ground of termination shall not contradict 
with statutory regulations or shall regulate 
better than statutory regulations. Further 
provisions on this will be regulated under 
government regulations. 

Termination benefits
Regarding termination benefits 

issues, major change was made to the 

provisions of severance pay and long 
service pay. The calculation and amount 
remain the same; however, Omnibus 
Law deletes the entitlement of benefit for 
housing or medical treatment and care 
which previously determined at 15% of 
the severance pay and long service pay. 
Moreover, the provisions of multiplier 
termination benefits formula under 
specific circumstances are also revoked. 
Further provisions regarding termination 
benefit will be regulated under government 
regulations.

In spite of that, Omnibus Law provides 
compensation pay for workers with fixed-
term employment agreement. Further 
provisions on it will be regulated under 
Government Regulations. In addition, 
Omnibus Law also introduces the loss of 
job security program to be implemented 
by Social Security Administration Body 
(BPJS). The participants of such security 
are entitled to receive cash, access to the 
job market information and job training. 
Again, further provisions on it will be 
regulated under government regulations.

Outsourcing
The Omnibus Law also revokes the 

provision in regard with outsourcing 
part of work of one company to another 
company. The existing outsourcing 
concept which can only be performed 
under some conditions is no longer applied 
under Omnibus Law. It will result in 
the relaxation of outsourcing utilization 
for other types of work. However, the 
current regulations in effect, Ministry of 
Manpower and Transmigration Regulation 
No. 19 of 2012 on Requirements for 
Outsourcing Part of the Work to Another 
Company as amended (MOMR 19/2012), 

still contains the said conditions. 
Therefore, it remains uncertain whether 
the Minister of Manpower will issue new 
regulations on outsourcing due to changes 
in outsourcing rules in the Omnibus Law.

MINING
In connection with the Mining Law, 

Omnibus Law only adds one new article 
regarding 0% royalty incentive for coal 
added value increasing activity and 
revises one article regarding sanction for 
hindering mining activity. These changes 
may be seen very minimal compared to 
changes in other laws or clusters, the 
reason for this is because the other changes 
to the Mining Law that were initially 
contemplated in the earlier draft of the 
Omnibus Law circulated around February 
2020, have already been incorporated in 
Law No. 3 of 2020 on the Amendment of 
Law No.4 of 2009 (Mining Law).  

One of the examples is the provision 
on incentives for integrated mining 
activity, this provision has been mentioned 
in the early draft of Omnibus Law which 
was circulated around February 2020. The 
provision was then implemented in Law 
No. 3 of 2020, which revised Law No. 4 of 
2009. Under Law No.3 of 2020, business 
actors that carry out integrated mining 
activities are given incentives in the form 
of longer operation production period1 and 
guarantee of the extension of operation 
production period for 10 years for each 
extension2. 

In light of the above, to fully 
understand that intended changes made 
under the Omnibus Law and its impact to 
mining sector, we suggest the reader to 
also take into consideration the changes 
made under Law No.3 of 2020. As a 

1. The longer operation production period is given as an incentive for the integrated mining (coal and metal mineral). Integrated mining is given 
30 years of operation production period, as opposed to the non-integrated mining, which is given 20 years of operation production period.

2.  Integrated mining is guaranteed to be given 10 years of extension of operation production period, without mentioning the maximum times of 
extension (unlike non-integrated mining where extension is guaranteed to be given twice). Thus, it could be concluded that there are no maxi-
mum	times	of	extension	for	integrated	mining,	so	long	as	the	requirements	of	the	prevailing	laws	are	fulfilled.
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reference, we have published a client 
alert3 earlier this year that discussed some 
of the major changes to the Mining Law 
and additionally, we have also made a 
presentation in cooperation with CoalAsia 
and Petromindo regarding the impact of 
such amendment to smelter development4. 

As this article intends to specifically 
discuss the impact of the changes made 
by the Omnibus Law, we set out below 
our analysis on the two articles regarding 
0% royalty incentive for coal added 
value increasing activity and sanction for 
hindering mining activity.

Zero percent royalty for coal added 
value increasing activity

The ratified version of Omnibus Law 
adds another incentive related to the 
development and/or utilization activity 
through the stipulation of Article 128A. 
This article states that business actors who 
carry out the increase of value of coal as 
referred to in Article 102 (2), could be 
given certain treatment of state income 
as set out in Article 128. Such treatment 
could be in the form of 0% royalty 
imposition, which will be further regulated 
in a government regulation. The word used 
in the article is “could”, which suggests 
that the incentive is not automatically 
given, although this should be confirmed 
further until the implementing government 
regulation is issued. This additional 
article could be interpreted as one of 
the efforts given by the government to 
foster the development of the downhill 

mining industry, i.e. post processing of 
coal to increase its value. Although it is 
not obliged for the coal commodity, as 
opposed to the mineral commodity.5

Further, this might raise a question, to 
whom this stipulation shall apply, whether 
it applies to the holders of IUP, IUPK or 
PKP2B license6. The article itself does 
not specify that since it only mentions 
“business actor”. Although the article does 
not specify the definition of “business 
actor”, it could be argued that it refers 
to the holder of IUP or IUPK license in 
the stage of operation production. That 
is because such new Article 128A refers 
to the Article 102 (2), which regulates 
the development and/or utilization which 
could be carried out by the holder of 
IUP or IUPK license in the stage of 
operation production. Whether it also 
applies to the PKP2B license (or IUPK 
as the Continuation of Operation in the 
case of extension), will have to be further 
clarified in the upcoming implementing 
government regulation. Another matter 
to be clarified is whether the 0% royalty 
incentive is applied to the business actor 
who carry out its own coal development 
and/or utilization (integrated mining), 
or is it also applied to the business actor 
who does not carry out its own coal 
development and/or utilization (non-
integrated mining)7.

To conclude, this new stipulation 
could benefit the holder of IUP or IUPK 
license holder in the stage of operation 
production, due to potentially lower cost 

that they will bear in the sales of their coal 
commodity as a result of 0% of royalty 
imposition. As an information, aside from 
tax state income, IUP and IUPK license 
holder are obliged to pay non-tax income 
to the state, which comprises of deadrent/
iuran tetap, royalty/iuran produksi, 
information data compensation, and other 
non-tax state income. The amount of 
royalty for open pit coal varies from 3%, 
5% or 7%, depending on the calory of the 
coal. While for underground coal it varies 
from 2%, 4% or 6% depending on the 
calory of the coal. However, on the other 
hand, this stipulation could potentially 
reduce the non-tax state income sourced 
from the sector of mineral and coal. Not to 
mention that 80% of non-tax state income 
from such sector comes from the sales of 
coal commodities8.
Criminal Sanction to the Hindrance of 
Mining Activity

Aside from additional articles as 
explained above, Omnibus Law also 
revises Article 162 of the Mining Law. 
This is not actually a new norm, since 
it has already been present since the 
regime of Law No. 4 of 2009, where any 
person who hinder the mining activity of 
the holder of IUP or IUPK license who 
has fulfilled the requirement of Article 
136 (2) (which stipulates the gradual 
land settlement), will be punished with 
imprisonment for a maximum period of 
1 year or fined for a maximum amount 
of IDR100,000,000. Under the Law 3 of 
2020, the scope for such punishment is 

3. https://umbra.law/wp-content/uploads/2020/05/Client-Alert-Amendment-of-Mining-Law.pdf
4. https://www.petromindo.com/events/detail/will-the-new-mining-law-boost-smelter-development
5.	 The	wording	used	in	Law	No.	3	of	2020	for	processing	and/or	refining	is	“should”,	which	implies	the	obligation,	while	for	development	and/or	utilization	is	“could”,	

which implies non-obligation.
6 Law No. 3 of 2020 introduces the new term of license for the extension of PKP2B license which about to be expired, i.e. IUPK as the Continuation of Operation, 

which is a separate term from IUPK. Such PKP2B license which about to be expired is guaranteed to be given an extension in the form of IUPK as the Continuation 
of Operation license for the period of 2 x 10 years for the contract which has not been extended; or 10 years for the contract which has been extended once.

7.	 In	performing	the	coal	development	and/or	utilization,	the	holder	of	IUP	or	IUPK	license	in	the	stage	of	operation	production	could:	(i)	carry	out	its	own	coal	devel-
opment	and/or	utilization	(integrated	mining);	(ii)	cooperate	with	another	holder	of	IUP	or	IUPK	license	in	the	stage	of	operation	production;	or	(iii)	cooperate	with	
another	party	who	carry	out	the	coal	development	and/or	utilization.

8.  Non-tax state income from the sector of mineral and coal for 2018 and 2019 are respectively in the amount of IDR45 trillion and IDR50 trillion, where 80% of such 
income comes from the sales of coal commodity, as reported by Kontan on the link below: https://industri.kontan.co.id/news/menurun-pnbp-sektor-minerba-sen-
tuh-rp-4502-triliun-di-2019#:~:text=Penerimaan%20Negara%20Bukan%20Pajak%20(PNBP,yang%20mencapai%20Rp%2050%20triliun

https://umbra.law/wp-content/uploads/2020/05/Client-Alert-Amendment-of-Mining-Law.pdf
https://www.petromindo.com/events/detail/will-the-new-mining-law-boost-smelter-development
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widened to also include the hindrance 
upon the Community Mining License 
(IPR) and Rocks Mining Permit (SIPB)9. 
Omnibus Law then revised such article, 
which further clarifies that the punishment 
is imposed to the hindrance upon SIPB 
who has fulfilled the requirement of 86F 
(which similarly stipulates the gradual 
land settlement).

ENVIRONMENT
Environmental Impact Analysis 

(AMDAL), Environmental Management 
and Monitoring Programs (UKL-UPL), 
and Environmental License

AMDAL in the Environmental Law 
is required for decision making on the 
operation of business and/or activity. 
When AMDAL is not required for the 
decision making of an activity, the 
Environmental Law requires UKL-UPL 
instead. These provisions are amended 
in the Omnibus Law; which now states 
that AMDAL or UKL-UPL is merely 
used as a consideration as opposed to 
a requirement. However, in regards to 
the obtainment of Business Licensing 
(legality given to Business Actors to start 
and run a business and/or its activities10), 
AMDAL or UKL-UPL still serves as 
a requirement as they are used as the 
basis to obtain Environmental Approval 
(Persetujuan Lingkungan) and in turn 
Environmental Approval is also one 
of the requirements for the issuance of 
Business Licensing.

The most significant change is the 
deletion of the Environmental License 
(Izin Lingkungan). The Omnibus Law 
introduces Environmental Approval 
(Persetujuan Lingkungan), which serves 
different functions with Environmental 
License.11 Environmental Approval 

is not on par with Environmental 
License as there are several functions of 
Environmental License under the law, 
which are replaced by Business Licensing. 
Other than that, as most changes with 
regard to licensing, the Omnibus Law also 
shifts most authorities on licensing to the 
Central Government with no appointment 
to a specific institution or official, 
which affects further administration of 
this licensing such as supervision and 
imposition of sanctions, as applicable.

Environmental quality standard
In the Environmental Law, the 

Minister of Environment and Forestry 
(MOEF), governor, or regent/mayor 
in accordance with their respective 

authority issue a license to dispose waste 
to environmental media. However, in 
Omnibus Law, a license to dispose waste 
to environmental media is issued by the 
Central Government. Irrespective of waste 
disposal scale and risk, an application for a 
license to dispose waste must be submitted 
to the Central Government.

Criteria of business/activity with 
substantial impacts to the environment: 
Simplification of criteria 

In the Environmental Law, there exists 
several specific criteria of business and/
or activity that shall be accompanied 
with AMDAL. Changes in the Omnibus 
Law makes the criteria unclear, as it only 
mentions that business and/or activity 

OPINION

9.			 Law	3	of	2020	introduces	new	license	for	rocks	mining,	which	is	Rocks	Mining	Permit/Surat	Izin	Pertambangan	Batuan	(SIPB),	which	is	given	for	rocks 
	 commodity	specified	for	construction	purpose	to	support	the	development	project	funded	by	the	Central	Government	and/or	Regional	Government.

10. Article 1 point 3, General Provisions of Omnibus Law.
11.  Article 23 point 1 of Omnibus Law.
12  Article 71 Omnibus Law
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that shall be accompanied by AMDAL 
are the ones with substantial impacts on 
the environment, social, economy, and 
culture. The absence of specific criteria 
leads to the vagueness that results in 
legal uncertainty for the determination of 
business actors’ legal obligation. Also, it 
opens a larger room of discretion for the 
Central Government in determining when 
AMDAL or UKL-UPL is mandatory.

AMDAL 
Under Omnibus Law, AMDAL is 

no longer evaluated by the AMDAL 
Evaluation Committee. AMDAL will now 
be evaluated by the Central Government (or 
accredited institution/expert that it appoints) 
and serve as the basis of the environmental 
feasibility test. Central Government 
determines environmental feasibility decree 
based on the environmental feasibility test. 
Following the issuance of an Environmental 

Feasibility Decree, the Central Government 
will issue Business Licensing.

Previously, AMDAL documents 
must include recommendations from 
the community that consists of (i) the 
affected community; (ii) environmental 
activists; and/or (iii) parties affected 
by all types of decisions in the process 
of AMDAL. Under the Omnibus Law, 
the recommendation is limited from the 
community that are affected. As such, it 
opens up the possibility for the business 
and/or activity plan to be challenged by 
i.e. environmental activists. 

UKL-UPL 
Under Environmental Law, the types 

of business and/or activity that must be 
accompanied by UKL-UPL is determined 
by MOEF, governor, or regent/mayor in 
accordance with its authorities based on 
MOEF Regulation No. 25 of 2018. Now, 
reference shall be made to the Omnibus 
Law which states that the authority to 
determine such matters shifted to the 
Central Government. Further, the factors 
by which an Environmental License 
could be nullified in Environmental Law 
are replicated as nullification factors of 
Business Licensing in Omnibus Law.

Business and/or activities that are 
not obliged to have UKL-UPL used to 
be required to prepare a Statement of 
Readiness to Manage and Monitor the 
Environment (SPPLH). However, under 
Omnibus Law, SPPLH will now be 
integrated in the Business Registration 
Number (NIB). 

In reference to Environmental Law, 
any decree on environmental licensing 
(except for AMDAL) only needs to be 
declared to the relevant subjects. The 
new provisions now declared that the 
public has the right to access the Decree 
of Environmental Feasibility. It is 
however still unclear as to what Decree of 
Environmental Feasibility will contain.

Hazardous and toxic (B3) waste 
management

There is a centralization of authorities 
in regards to hazardous and toxic (B3) 
waste management. In the Environmental 
Law, a B3 waste management license 
needs to be obtained from MOEF, 
governor, or regent/mayor in accordance 
with their respective authorities. In 
Omnibus Law, the license must be 
obtained from the Central Government. 
Further, Omnibus Law introduces the 
obligation for both Local Government 
and Central Government to facilitate B3 
waste management. Yet, the distribution of 
authorities between Central Government 
and Local Government is still unclear.

Centralization of authorities for 
business licensing

The issuance of Business Licensing 
is no longer under the authority of the 
Local Government. It is now shifted to the 
Central Government.

Supervision and administrative 
sanctions 

There is centralization of authorities 
for supervision and administrative sanction 
in Omnibus Law, however the form of 
administrative sanction is not stipulated and 
the supervision is not specified in Omnibus 
Law. In Environmental Law, the authorities 
to supervise the compliance of personnel 
in charge of businesses and/or activities 
to the provisions stipulated in-laws on 
environmental protection and management 
from MOEF, governor, or regent/mayor 
is shifted to Central Government and 
Regional Government in Omnibus Law.12 
The supervision authority is currently 
conducted by the relevant license issuer. 
However, under the current law, there are 
certain circumstances in which the Central 
Government may exercise its second-line 
enforcement. Further, this change will be 
regulated by GR.
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The provisions regarding the 
application of administrative sanctions are 
also amended in the Omnibus Law which 
was previously in Environmental Law 
the administrative sanctions applied by 
ministers, governors or regents/mayors, 
in the Omnibus Law, administrative 
sanctions will be applied by the Central 
Government or Regional Government.13 
Central Government must impose 
administrative sanctions on personnel in 
charge if Business Licensing is violated. 
Regulation and forms of administrative 
sanctions will be further regulated in a 
new provision in Article 82A-82C of the 
Omnibus Law. In Environmental Law, 
the authority to appoint a third party to 
restore at the expense of the said personnel 
in charge of businesses and/or activities is 
given to the MOEF, governor, or regent/
mayor, in Omnibus Law this authority is 
shifted to the Central Government.14

Regarding to the new provision that 
regulates the administrative sanction 
in Omnibus Law, every person that 
carries out a business and/or activity 
without having a Business Licensing or 
approval from the Central Government 
or Regional Government is subject to 
administrative sanctions.15 This provision 
also applies to every person that carries 
out a business and/or activity that has 
a business licensing or approval from 
the Central Government or Regional 
Government that is not in accordance 
with the obligations therein will also 
be subject to administrative sanctions.16 
The administrative sanction in Omnibus 
Law are consist of: written warning, 
government coerciveness, administrative 
fine, business licensing suspension, and/or 
revocation of business licensing.17 Further 

provisions on procedures of sanctions 
imposition will be regulated by GR.

Strict liability 
Previously in the Environmental 

Law, Strict Liability was strictly enforced 
against any person whose actions, 
business, and/or activities caused losses 
incurred without the need to prove the 
violation. In the Omnibus Law, the 
liability is limited to losses arising from 
respective businesses and/or activities 
under Omnibus Law. However, the proof 
of causation is arguably still required.18

Administrative lawsuit 
In Omnibus Law, Administrative 

lawsuit on AMDAL, UKL/UPL, and/
or Environmental license is deleted and 
provisions in Environmental Law as 
stipulated under Article 93 can no longer 
be used as legal standing to file any 
administrative lawsuit. Factors as specified 
in the Omnibus Law can no longer serve 
as legal standing for every person who 
intends to file an administrative lawsuit 
against Environmental License, AMDAL, 
and/or UKL-UPL. However, every person 
is still entitled to file an administrative 
lawsuit based on Law No. 5 of 1986 as 
lastly amended by Law No. 51 of 2009 
on Administrative Court, Law No. 30 of 
2014 on Government Administration, in 
conjunction with the applicable issuance 
procedures of the concerned decree 
as contemplated under the laws and 
regulations.

Administrative and penal provisions 
In Omnibus Law there is an 

equalization of administrative sanctions 
and criminal sanctions for every violation 

and / or criminal act in the environmental 
sector. Criminal sanction can only be 
imposed if the relevant offender does 
not fulfil its administrative sanction 
or cause certain harms and Criminal 
sanction for officials who issues a business 
license without environmental license as 
stipulated in Article 111 Environmental 
Law no longer applies because in Omnibus 
Law all licenses have been integrated with 
business licensing. 

In Omnibus Law, every person who 
runs a business and/or activity without the 
business licensing and/or without Central 
Government approval, shall be subject to 
imprisonment for one year at the minimum 
and 3 (three) years at the maximum and 
a fine amounting to Rp1,000,000,000 
(one billion rupiah) at the minimum and 
Rp3,000,000,000 (three billion) at the 
maximum. There is an addition provisions 
from the previous Environmental Law, that 
the criminal sanctions will be imposed on 
everyone who carries out a business and / or 
activity that results in casualties / damage to 
health, safety and / or environment.19

CLOSING
The Omnibus Law introduces new 

system of authority, especially regarding 
the centralized licensing process. The 
licensing concept brought by the Omnibus 
Law is expected to provide ease for job 
creation. Such ease is intended to attract 
the investor, creates more jobs, and reduce 
unemployment. Within long term, it may 
strengthen the economic situation of 
Indonesia and give welfare to Indonesian 
citizen. However, the Omnibus Law still 
need its implementing regulations to 
provide certainty for all the outstanding 
matters. 

OPINION

13  Article 76 Omnibus Law
14  Article 82 Omnibus Law.
15  Article 82A Omnibus Law.
16  Article 82B Omnibus Law.
17  Article 82C Omnibus Law.
18  Article 88 Omnibus Law.
19  Article 109 Omnibus Law.
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