
 
 

 

Our Services: 

Mergers & Acquisitions | Capital Market & Securities | Private Equity | Compliance, Governance & Risk Management | Banking & Financial Institutions | Fintech | 

Corporate & Project Finance | Restructuring & Distressed Assets Management | Power | Infrastructure | Mining & Metals | Oil & Gas | Property & Real Estate | Joint 

Ventures & Foreign Direct Investment | Telecommunications, Media & Technology (TMT) | State-Owned Enterprises   |   Employment 

CLIENT NEWSLETTER  
9 June 2020 

NEW NORMAL, NEW RESPONSIBILITIES? 

An Overview 

A new way of life, or also known as “New Normal” has become a 

trending topic, both in Indonesia and the world, replacing other topics 

such as “Large-Scale Social Restrictions” (PSBB) and “Force Majeure”. 

To recover the recently crippled economy, despite the stubbornly 

persistent high number of positive Corona Virus Disease 2019 (COVID-

19) cases in Indonesia, the Government of Indonesia intends to ease or 

terminate PSBB by giving unprecedented new health protocols. 

Anticipating the New Normal phase, there are some new and soon-to-be 

protocols/guidelines for preventing and controlling the spread of 

COVID-19 for various sectors prepared by the Indonesian Government. 

Some of those protocols/guidelines are as follows: (i) Decree of the 

Minister of Health of the Republic of Indonesia No. 

HK.01.07/MENKES/328/2020 dated 20 May 2020 on Guidelines for 

Prevention and Control of COVID-19 in Office and Industrial Spaces in 

Support of Business Continuity during the Pandemic, (ii) Circular Letter 

No. HK.02.01/MENKES/335/2020 dated 20 May 2020 on Protocol for the 

Prevention of COVID-19 Transmission at Workplaces of Services and 

Trade Sector (Public Areas) in Support of Business Continuity, (iii) 

Decree of the Minister of Home Affairs No. 440-830 of 2020 dated 27 May 

2020 on Guidelines for the New Normal for State Civil Apparatus and 

Regional Governments, and (iv) Circular of the Minister of Trade of the 

Republic of Indonesia No. 12 of 2020 dated 28 May 2020 on Recovery of 

Trading Activities during the COVID-19 pandemic period and New 

Normal. 

Our analysis below focuses on 2 major legal issues related to the 

implementation of the New Normal Phase. 
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Civil and Criminal Liabilities for 

Employers or Business Owners post the 

Large-Scale Social Restrictions (PSBB) 

Period 

Cooperation between the government, businesses (including 

coordination between employers and their employees), and the society 

in general, is key to the success of preventing and controlling the spread 

of COVID-19. In the context of prevention and control, one crucial legal 

issue is related to the potential legal liabilities of relevant parties, namely, 

if a person is infected with COVID-19 (the Infected) from an identifiable 

interaction with a third party, will the third party be held legally liable 

for the Infected? What will be the legal liability of a third party who does 

not directly infect COVID-19 to the Infected but merely facilitates the 

spread? 

To answer the above questions, we analyse two patterns of legal 

relationships - the legal relationship between employers and employees 

(Employment Relations), and the legal relationship between business 

owners and consumers (Transactional Relations). We also differentiate 

3 types of legal liabilities, namely, contractual liability, unlawful act 

(perbuatan melawan hukum) liability, and criminal liability. 

Assuming that PSBB is over and employees are obligated to return to the 

relevant work locations as mandated by their employers, in Employment  

Relations, the employers will in principle bear greater burden than the 

employees to implement the protocols needed to avoid potential legal 

liabilities against their employees/third parties. On the other hand, in 

Transactional Relations (for example, between mall managers and mall 

visitors), determining whether a party is liable for the spread/infection of 

COVID-19 will be more difficult than in Employment Relations given 

that consumption activities (in this case, visiting malls) are not 

obligations but are rather deliberate actions of the parties. In other words, 

the power relations between the parties may affect the analysis of their 

legal liabilities. 



 

Contractual Liability 

In Employment Relations, to determine legal liability, one should 

initially refer to an agreement between the employer and the worker and 

analyse carefully the contents of the employment agreement or the 

existing collective labor agreement. If the agreement contains provisions 

that govern the obligations of the employer to act cautiously in ensuring 

the health and safety of employees at the work premises, the employees 

who is infected with COVID-19 at the work premises can potentially 

submit a claim for breach of contract against the employer, and the 

employer may still be held liable even if it has applied the relevant 

guidelines/protocols issued by the Government. 

For Transactional Relations, the contractual liability of a business owner 

against its consumer depend on the existence of an agreement that 

governs their relationship. But in most cases, such agreement does not 

exist in retail business activities, and this raises the degree of uncertainty 

regarding liabilities between business owners and consumers. 

Even if business owners have implemented the guidelines/protocols 

issued by the Government, business owners will still potentially be liable 

if they specifically provide a guarantee to their consumers regarding 

protection from COVID-19 (or guarantee of consumer safety and health 

protection in general) in consuming the business owners’ services or 

goods. We do note that some business owners provide guarantees or 

issue statements that can be considered as a guarantee of safety to attract 

consumers. Although this is understandable given the difficult situation 

and the fact that consumers also need their peace of mind to avoid 

COVID-19 as much as possible. In this case, depending on the type of 

products or services and whether the business owners’ business 

activities require visits from consumers, having an explicit waiver of the 

business owners’ liabilities from consumers could be considered as a 

solution.  

Unlawful Act Liability 

In both Employment Relations and Transactional Relations, employers 

or business owners are also exposed to potential liability which could 



 

end up with claims for immaterial losses if COVID-19 infection results in 

death to employees, their families, or even consumers. 

In Employment Relations, by complying with the guidelines/protocols 

issued by the Government at work premises, employers could minimize 

such liability. But, employers must also consider that there are potential 

points of COVID-19 infection that employees may pass before and after 

they arrive at their work premises and this complicates the analysis. 

According to Articles 35 and 86 of Law No. 13 of 2003 on Manpower (the 

Manpower Law), employees have the right to obtain protection of their 

occupational safety and health. By relying on these articles, employees 

who are affected by COVID-19 may submit claims due to their 

employer’s negligence in failing to provide such protection. As an 

example, a similar claim has been brought in the United States against 

Amazon by a group of its employees based on an allegation that Amazon 

has mandated unsafe working conditions within one of their fulfillment 

centres which directly led to an outbreak of COVID-19 cases among the 

warehouse workers and resulting in multiple employee deaths, and in at 

least one case, the employee’s cousin.  

The success of such claims will certainly depend on the ability of the 

claimant to establish the location where the employees get infected. 

Nevertheless, if the employer does not comply with the applicable 

protocols/guidelines from the government, it will be more exposed to the 

risk of being found liable for COVID-19 infection suffered by its 

employees. 

In Transactional Relations, business owners also face risks of claims 

brought by consumers on the pretext of unlawful act. An example of 

awareness of such risk is reflected in the latest decision of a cigarette 

factory in Indonesia to quarantine their cigarettes after learning that there 

is a spread of COVID-19 among several employees in one of its factories. 

Business owners must also note that Law No. 8 of 2009 on Consumer 

Protection (the Consumer Protection Law) also requires business owners 

to compensate and/or provide compensation over losses resulting from 

the use of goods and/or services that they traded. Considering such 

exposures, business owners must comply with all laws and regulations 



 

issued by the Government, including guidelines/protocols in relation to 

management of the COVID-19 situation, so that it can use such 

compliance as the first defense against any claim made by its consumer 

regarding an infection afflicting himself/herself. 

Criminal Liability 

Not only that employers or business owners can be potentially liable 

under civil claims, they can also be subject to criminal liability relating to 

COVID-19 which may arise in both Employment Relations and 

Transactional Relations. 

Article 359 of the Indonesian Criminal Code (KUHP) stipulates that any 

negligence which causes the death of another person (also known as 

“negligent homicide”) will be sentenced with a maximum imprisonment 

of five years or a maximum confinement of one year. 

If an employer/business owner does not implement the 

protocols/guidelines issued by the Government and its employees or 

consumers died because of COVID-19 due to the employer’s/business 

owner’s negligence, the employer/business owner might be subject to 

potential criminal liability under this provision. 

Meanwhile, in Employment Relations, if an employer is deemed to be 

failing to provide adequate protection for its employees’ welfare, safety, 

and health, both mentally and physically, under Article 186 of the 

Manpower Law, such employer may be subject to imprisonment for a 

minimum of one month and a maximum of four years and/or a fine of no 

less than Rp10,000,000 and a maximum of Rp400,000,000. 

At the time of writing of this newsletter, the Government has not issued 

any sanctions for violations of guidelines/protocols that have been 

issued. However, we understand that the Government is planning to 

impose sanctions in the form of fines against such violations. Given the 

above problems, we are hoping that  the Government could provide legal 

certainty by sending a clearer message in the next regulations on health 

protocols that business owners/employers that have implemented the 

mandatory health protocols/guidelines of the Government will be 

released from any liabilities that may arise from potential claims brought 

against them relating to COVID-19. 



 

Burden of Proof and Potential Claims 

Proper discharge of burden of proof is critical in determining the success 

of various types of claims (both civil or criminal) as set out above, and 

this is not an easy task given the nature of COVID-19 which spreads 

easily and little has been known scientifically regarding its infection 

method and treatment. The fact that employees and consumers may have 

also visited various potential infection points may further obfuscate the 

determination of the exact location of infection. But regardless of the 

evidentiary problem, the reality is clear, we cannot fully eliminate any 

potential claims. As such, it is important for business owners to ensure 

that they maintain proper and complete documentation of their 

interactions with their employees and consumers (especially with respect 

to the implementation of the relevant health protocols. 

With respect to Employment Relations, it remains a question on whether 

an employee would submit a claim against his/her employer on the 

transmission of COVID-19 that he/she may experience given the 

difficulty to find a job during this pandemic. Similarly, we have not seen 

any trends of claims relating to the transmission of COVID-19 in 

Transactional Relations given that this crisis has just started, and its 

ending remains unforeseeable. 

In light of the current situation where employees and consumers have 

resumed their activities on a large scale and given the introduction of a 

number of health protocols which codify matters relating to the 

responsibilities of business owners/employers and the society, 

employers and business owners need to anticipate and take steps to 

minimize these risks as early as possible, including by strictly 

implementing the health protocols and allocating reserve funds as an 

effort to anticipate claims that may be submitted against them in the 

future. 



 

Employers’ Action towards Employees 

who Refuse to be Present at the Work 

Premises 
 

Another issue that needs to be anticipated after PSBB and working from 

home (WFH) is a situation where employees refuse to be present at the 

work premises even though such employees are in a healthy condition 

(not falling under the category of an asymptomatic person (Orang Tanpa 

Gejala), a person under supervision (Orang Dalam Pemantauan), a patient 

under supervision (Pasien dalam Pengawasan) or a person positively 

infected with COVID-19). 

Article 93 of the Manpower Law in principle regulates that the wage is 

not paid if an employee does not do any work. The elucidation to this 

provision explains that the principles in Article 93 apply to all employees, 

except if the relevant employee cannot do his/her work, not because of 

his/her mistakes. Paragraph (2) letter (f) of this Article 93 elaborates 

further that the employer must pay the wages if the employee is willing 

to do the promised work but the employer does not make him/her do 

such work, both because of the employee’s mistakes and due to obstacles 

which could have been avoided by the employer. 

Such regulation essentially seeks to provide that an employee needs not 

be paid only if he/she does not perform his/her job due to his/her own 

mistake or intention, and not due to the employer’s mistake or a force 

majeure event. 

In light of such provision, when certain work can still be done remotely 

or by WFH, the employer is obliged to continue paying wages to its 

employees, although the situation shall be assessed on a case-by-case 

basis, given that basically after PSBB, employees should have returned to 

the work premises to work. 

However, if the work must be done physically at the relevant work 

premises, and the employees refuse to do so, this can be the basis for a 

reduction of wages, and if the employee continues refusing to be present 

at the work premises, such action can be categorized as a violation of the 

provisions under his/her employment agreement, company regulations, 



 

or the applicable collective labor agreement. This can also be considered 

as a basis of termination of employment (PHK) based on Article 161 of 

the Manpower Law. Do note that any PHK must follow layoff 

procedures under the applicable laws and regulations and must be done 

with careful consideration to avoid potential claims of unlawful 

termination of employment. Employers must also ensure that in asking 

employees to return to work, a proper health protocol as mandated by 

the Government has been implemented. 

Closing  

Every new event has new characteristics, and this is also the case with 

Indonesia when it later enters the post-PSBB period. The implementation 

of New Normal may potentially create new norms relating to legal 

liabilities of parties. Unprecedented issues which have never been 

considered previously must be anticipated at the present time given that 

the COVID-19 pandemic has already taken its toll in causing numerous 

deaths and will potentially continue to disrupt business activities in 

Indonesia. 

During the period when there is no certainty regarding the prevention of 

COVID-19’s transmission, both legally and scientifically, business 

owners and employers should carry out their business activities more 

cautiously paying due regard to the new health protocols issued by the 

Government. Business owners and employers must also understand that 

the existence of these protocols does not necessarily release them from 

any legal liabilities. 

Therefore, business owners and employers should monitor closely the 

actual situation and condition and take them into account in determining 

whether business activities can continue operating as usual by applying 

the new health protocols, using approaches such as WFH, or perhaps a 

combination of both. 
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