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Covid-19 as a force majeure under the mining law

OPINION

On 13 April 2020, Mr. Joko 
Widodo, the President of 
the Republic of Indonesia 
issued Presidential 

Decree Number 12 of 2020 on the 
Declaration of Non-natural Disaster 
of Covid-19 Pandemic as National 
Disaster (Decree 12/2020). Since the 
first 2 case of Covid-19 was announced 
by the President on 2 March 2020 until 
today, the pandemic has affected the 
economic sector nationwide. Ministry 
of National Development Planning/
National Development Planning 
Agency (Bappenas) calculated that 
national economic development for the 
first quarter (Q1) would suffer below 
zero point, in the amount of -0.26.1 If 
this pandemic continues to occurs, this 
might also affect the mining industry 
with the decrease of production 
realization.

As for the coal mining production, 
the data from the Directorate General of 
Mineral and Coal (DGMC) as updated 
from the Minerba Online Monitoring 
System (MOMS) shows that until of 31 
March 2020, the production realization 
is in the amount of 143 million tonnes 
out of production plan for 2020, 
which is in the amount 550 million 
tonnes. 2 Although it is still too soon 
to conclude the production realization 
is slowing down, we set out below 
possible options that can be considered 
by mining companies in the event such 
circumstance is going to occur.

Temporary suspension of mining 
activity

Based on Law No. 4 of 2009 of 
Mineral and Coal Mining (Law 4/2009) 
and Government Regulation No. 23 
of 2010 on Mineral and Coal Mining 
Implementation as lastly amended by 
Government Regulation No. 8 of 2018 
(GR 23/2010), a force majeure event 
is defined as, among others, war, civil 
riot, revolt, epidemic, earthquake, flood, 
fire, and natural disaster beyond human 
capability. Although the term used in Law 
4/2009 and GR 23/2010 are “epidemic” 
rather than “pandemic”, in this matter 
these 2 terms can be deemed to be 
interchangeable, as these 2 terms similarly 
means an outbreak, with the former 
means that the outbreak affect over a wide 
geographic area, while the latter means 
that the outbreak affect a whole country 
or the entire world. 3 In this connection, 
Covid-19 pandemic, arguably can be 
considered as a force majeure event as 
meant under Law 4/2009.

Article 113 paragraph 1 point (a) 
of Law 4/2009 sets out that temporary 
suspension of mining activities may be 
granted to IUP or IUPK holders if there 
is a force majeure event. This point is 
quite unique as there is no explanation 
or requirement that such force majeure 
event must have an impact to the mining 
activities of the IUP or IUPK holders, 
unlike Article 113 paragraph 1 point (b) 
that sets out temporary suspension of 
mining activities may be granted if there 

is an obstructive situation that result in 
a cessation of part or all of the mining 
activities. Regardless this, while in 
theory a force majeure due to Covid-19 
pandemic can be used as a reason 
for proposing suspension of mining 
activities, if such event does not prevent 
a party in performing its obligations 
(such as a small earthquake that does 
not affect the site of the company), we 
suspect there could also be argument for 
the Minister or Governor to reject such 
temporary suspension proposal.

On a separate occasion, we 
understand that the Director of 
Technical and Environmental/Direktur 
Teknik dan Lingkungan of DGMC 4 has 
confirmed that IUP and IUPK holders 
can propose for a suspension of mining 
activity due to Covid-19 pandemic, 
although the decision to grant such 
suspension or not will still be subject to 
review and approval by the Minister or 
Governor as relevant.

Such suspension of mining activity 
will not reduce the validity period of IUP 
and IUPK license. The suspension can be 
given for up to 1 year and can be extended 
once up for another 1 year. During the 
suspension of mining activity due to a 
force majeure event, the obligation of 
the IUP and IUPK license holders to the 
Central Government and/or Regional 
Government will also be suspended. 
It means that during the suspension, 
obligations such as periodic report 
obligation, domestic market obligation, 

1.  Conveyed by Bappenas on the Coordination Meeting of Tourism Sector on 11 February 2020
2. Conveyed by the DGMC on the Video Conference with the Mining Association on 9 April 2020
3.  https://www.verywellhealth.com/difference-between-epidemic-and-pandemic-2615168
4.  Confirmed by the Director of Technical and Environmental of DGMC on the Video Conference with the Mining Association on 9 April 2020
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or financial obligation (iuran tetap; iuran 
produksi) will not be imposed on the 
relevant IUP and IUPK license holders.

To apply for the suspension of a 
mining activity, the IUP or IUPK license 
holders must submit an application to 
the Minister of Energy and Mineral 
Resources (Minister) or Governor as 
according to their relevant authority, 
explaining the condition of force 
majeure that leads to the suspension 
of mining activity, at the latest in 14 
calendar days as of the occurrence of the 
force majeure event. The Minister or the 
Governor then will issue the approval or 
rejection to the application along with 
the reasoning at the latest in 30 days as 
of the receipt of the application. 

While for Kontrak Karya (KK) 
or Perjanjian Karya Pengusahaan 
Pertambangan Batubara (PKP2B) license 
holders, the provision for the suspension 
of mining activity is not regulated under 
Law 4/2009, it is instead regulated under 
their respective contracts. Based on our 
experience, we have seen some KKs that 
have been amended to be in conformity 
with the prevailing mining regulations 
have a provision that enable KK holders 
to suspend its mining activity due to a 
force majeure event by obtaining a prior 
approval from the Minister. We also have 
seen some amended PKP2Bs adopting 
provisions of temporary suspension of 
mining activity due to a force majeure 
event, also with a prior approval from 
the Minister. Generally, under KKs, a 
suspension can be given for maximum 
one year and could be extended once, 
while under PKP2Bs the suspension may 
be granted at the maximum one time 
for one year or more. Further, regarding 
the obligations towards the government, 
as for KK holders, generally it could 
be requested to be exempted. While 
for PKP2B holders, generally such 
exemption requires no request since it 

could already be given automatically 
along with the suspension. 

Amendment of Work Plan and Cost 
Budget/Rencana Kerja dan Anggaran 
Biaya (RKAB)

The outbreak of Covid-19 can also 
affect the amount of coal and/or mineral 
production realization, for instance, 
due to the limitation of import from the 
destination countries or due to lower 
demand or sale in the domestic market. 
In this connection, specifically for coal 
mining companies, there is a possible 
sanction related to the failure to fulfil the 
domestic market obligation (DMO). 

Based on MEMR Decree No. 
261K/30/MEM/2019 on Coal Domestic 
Market Obligation for 2020 (MEMR 
Decree 261/2019), the amount of DMO 
is 25% of the approved coal production 
amount for 2020. This means that coal 
mining companies have the obligation to 
sell their coal in the domestic market, in 
the amount of 25% from their approved 
production under the RKAB. If a coal 
mining company cannot fulfil their DMO, 
they will be imposed with a sanction in 
the form of compensation payment in the 
amount of the shortcoming DMO, and if 
such coal mining company has a supply 
contract with domestic power providers 
and cannot fulfil its DMO then there 
can be additional sanction in the form of 
reduction of production amount in the 
following year.

Thus, to avoid such outcome, IUP 
OP or IUPK OP holders arguably can 
adjust their production amount by 
applying for an RKAB amendment for 
the current year. Initially, an amendment 
of an RKAB can only be conducted 
in the event of a production increase, 
however, since the issuance of Ministry 
of Energy and Mineral Resources No. 7 
of 2020 on Procedures for the Granting 
of Areas, Licensing and Reporting in 

Relation to Mineral and Coal-Mining 
Business Activities under MEMR 
Regulation No. 7 of 2020 (Reg. 7/2020), 
an amendment of an RKAB can be 
conducted due to a force majeure event.

DGMC on behalf of the Minister or 
the Governor (according to its authority) 
will evaluate the RKAB amendment 
application, and, in no later than 14 
business days as of the receipt of such 
application, DGMC then will issue the 
approval or its response. In the event 
that the DGMC gives its response, the 
applicant should, in no later than 5 
business days as of the receipt of such 
response, revise and re-submit the 
application. Then, in no later than 14 
business days as of such re-application, 
DGMC will issue the approval of RKAB 
amendment.

Conclusion
The prevailing mining regulations 

already have at least a couple of legal 
frameworks that can be opted by mining 
companies in case they want to slow 
down their operation or production 
to endure Covid-19 pandemic, e.g. 
suspension of mining activity or 
reduction of production realization. So, 
now, it is the time for the mining business 
stakeholders to consider their option and 
impact of each option to their business 
and then choose the option that suits 
their condition the most. Some of the 
impacts that need to be considered by 
the mining business stakeholders are for 
example the economic aspect (whether 
to have no revenue and no operation 
cost by suspending mining activity or 
lowering operation cost and revenue 
by decreasing production), industrial-
relation impact (personnel management 
during the pandemic that is in line with 
the prevailing manpower regulations) 
and commercial impact (existing supply 
contracts with customers), etc. 




