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Unresolved issues and new provisions 
on verification procedure

OPINION

It is about three months to go that the 
obligation for coal and/or CPO exporters 
to use National Sea Transportation 
Company will come into effect. All coal 
and/or CPO exporters must fulfill such 
obligation at the latest by this May. 

Are we regulatory ready to embrace 
this so pro national company policy?

Background
In 2017, export and import shipment 

activities were dominated by foreign Sea 
Transports which accounted for 93.7% 
of the total shipment activities.1 Minister 
of Trade (MOT) then issued MOT 
Regulation No. 82 of 2017 on the Usage 
of National Sea Transportation and 
Insurance for Selected Goods Export and 
Import (Reg. 82) in October 2017. Many 
stakeholders, including Indonesian 
National Shipowners Association 
(INSA) hope that this regulation will 
bring an improvement in Indonesia’s 
balance of trade (neraca perdagangan).2 
Data from the Ministry of National 
Development Planning of the Republic 
Indonesia (Bappenas) also supports 
that, by 2018, Indonesia suffered ocean 

freight deficit in the amount of USD5,5 
billion or around 70% of the total of 
balance of service (neraca jasa) deficit.3 
The contributor for this deficit was a 
90% domination of use of foreign vessel 
transport in international trade activity.4  
Although this situation is understandable 
because the obligation to use National 
Sea Transportation Company has not 
been effective and was continually 
extended, we noted that Reg. 82 still has 
uncertainty to be clarified such as on 
the use of foreign flagged vessels in the 
international trade activities of coal and/
or CPO export, implication of foreign 
buyer and procedures for exemption 
on non-availability of vessels. Please 
see our previous article in Coal Asia 
Magazine titled, “The Obligation to Use 
National Sea Transportation Company 
for Coal Exports,” dated 25 February 
2018, Ed. March 25, 2018 for detailed 
discussion on this.

MOT then issued MOT Regulation 
No. 48 of 2018 and MOT Regulation 
No. 80 of 2018 (together, Reg. 80) to 
amend Reg. 82. The key point of the 
amendment in MOT Regulation No. 48 

of 2018 is the deletion of exemption to 
use foreign insurance companies in the 
event of non-availability of Indonesian 
insurance companies. While MOT 
Regulation No. 80 of 2018 regulates a 
new provision on the ship and insurance 
verification process. The use of National 
Insurance Company obligations has 
been effective since 1 February 2019, 
while the obligation for coal and/or 
CPO exporters to use National Sea 
Transportation Company will come into 
effect by this May.5

Additionally, Reg. 80 also introduces 
several new provisions that need to 
be considered by stakeholders. This 
article will discuss the obligation to use 
National Sea Transportation Company 
and will not discuss the use of National 
Insurance Company.

Prohibition to use foreign  
flagged vessels

It is understood that the obligation 
to use a National Sea Transportation 
Company is to reduce the use of foreign 
sea transportation companies in coal 
and/or CPO export activities as it affects 
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the national export and import service 
balance. However, Reg. 82 does not 
give a clarity whether National Sea 
Transportation Companies must use 
Indonesian flagged vessel or not in 
exporting coal and/or CPO.

Similar to Reg. 82, Reg. 80 also still 
does not expressly state the prohibition 
to use foreign vessels and does not 
clarify whether Indonesian flagged 
vessels are mandatory to be used to 
export coals and/or CPOs. The room 
for interpretation seems still open 
as Reg. 80 also does not amend the 
definition of “Sea Transport” to be a 
specific flagged vessel.6 and does not 
give any clarification on the meaning 
of “controlled by a National Sea 
Transportation Company”. 

We note that Reg. 80 sets out new 
provisions obliging coal and/or CPO 
exporters to conduct a verification of 
coal and/or CPO before exporting them, 
in which this verification stage includes 
an administrative assessment toward a 
Sea Transport disclosing among other 
things, the flag of the vessel. However, 
from our review to the wording of the 
regulation, the obligation to disclose 
the flag of the vessel does not mean that 
coal and/or CPO exporters must use 
Indonesian flagged vessel in the first 
place. The disclosure of the flag of the 
vessel in the verification stage should 
not be interpreted that the main concern 
to export coal and/or CPO under Reg. 

82 is the flag of the vessel, which in 
this case leads to the use of Indonesian 
flag for a vessel. This is because the 
verification is a technical process where 
surveyors check the conformity between 
vessel’s documents and physical fact of 
vessels, not the compliance of coal and/
or CPO exporters to use a National Sea 
Transportation Company. 

If we refer to Law No. 17 of 2008 on 
Shipping (Shipping Law) which has a 
higher hierarchy compared to Reg. 80, it 
allows international Sea Transportation 
activities, which include export and 
import activities to use both Indonesian 
and/or foreign flagged vessels.7 In 
essence, domestic Sea Transport 
activities are subject to the cabotage 
principle and therefore the use of 
Indonesian flagged vessel is mandatory. 
However, the Shipping Law allows 
international Sea Transport activities 
which include export and import 
activities to use both Indonesian and/or 
foreign flagged vessels. It is also worth 
to note that, even if Reg. 82 as amended 
by Reg. 80 requires exporters to use 
Indonesian flagged vessels, the number 
of Indonesian flagged vessels may not 
be practically sufficient to provide a big 
demand of coal and/or CPO exports.8

Despite the absence of any 
clarification under Reg. 80, based 
on our discussion with officials at 
MOT and Directorate General of 
Sea Transportation at Ministry of 

Transportation, the officials also 
shared the same view that coal and/
or CPO exporters may still use foreign 
flagged vessels to the extent those 
vessels are controlled by National Sea 
Transportation Companies. 

What left is on how National Sea 
Transportation Companies can establish 
control over the vessels, especially 
over foreign flagged vessels and how a 
relevant authorized body can prove the 
control of National Sea Transportation 
Companies over such vessels. 

Under Indonesian law, the meaning 
of “control” can be interpreted broadly. 
Under Indonesian civil law, a “control” 
(or usually called as a “possession”) is 
generally understood as bezit. According 
to Subekti, bezit is a real situation 
(keadaan lahir), in which a person 
controls an object as if he owns the 
object, which by law is protected, by not 
questioning the ownership rights over 
the object whether it actually belongs 
to him or not.9  This means, National 
Sea Transportation Companies should 
be able to establish control over foreign 
flagged vessels without the necessity 
to own the foreign flagged vessels, for 
example, through a bare boat charter, 
time charter, voyage charter, contract of 
affreightment or any other vessel charter 
or lease agreement. 

After almost three years since the 
issuance of Reg. 82, MOT has not 
issued any technical guidance setting 

6.  Article 3 paragraph 1 of Reg.82 states, “Exporters exporting coal and/or CPO shall use Sea Transport which is controlled by Indonesian Sea Transportation Company 
for their transportation activity” The phrase “controlled by” indicates that the “Sea Transportation” is a vessel controlled by a Sea Transportation Company.

7.  Article 7 as explained under Article 11 of the Shipping Law states that (ii) international Sea Transportation activity means, any sea transportation activity which is 
conducted from and out of Indonesian territories by an Indonesian Sea Transportation Company and/or foreign Sea Transportation Company using an Indonesian and/
or foreign flagged vessel
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out that foreign flagged vessels are 
allowed to be used in coal and/or CPO 
export activities and methods on how a 
National Sea Transportation Company 
can establish a control over foreign 
flagged vessel. The detailed procedure 
set out under the technical guidance is 
still under discussion between relevant 
stakeholders.10 Due to the absence of 
clarity in Reg. 80 on these matters 
and a technical guidance has yet to be 
issued, these matters will remain to 
raise legal queries which may lead to 
a misinterpretation between regulators 
and stakeholders. 

Implication of Reg. 82 as amended  
by Reg. 80 for foreign buyers

In practice, Freight on Board 
(FOB) mechanism is usually used as 
a delivery method in an international 
trade activity of coals and/or CPOs.11 
In FOB delivery terms, exporters or 
sellers do not have the right to choose 
the vessels and insurance as the terms 
will only require to deliver the cargo up 
to the exporters’ port. While in Cost, 
Insurance and Freight (CIF) terms 
of delivery, the exporters have the 
obligation to choose the vessels and 
insurance used to deliver the cargo up 
to the port of the buyer abroad.  

One of the remaining queries in Reg. 
82 is that whether FOB mechanism can 
still be applicable for foreign buyers 
who buy coals and/or CPOs from 
Indonesia since it is questionable as to 
whether the requirement to use vessels 
owned by Indonesian Sea Transportation 
Company can be extended to buyers 
abroad or offshore buyers, which may 

have their own legal requirements in 
carrying out import and export activities 
in their relevant countries.12 Reg. 80 
does not specify the required delivery 
terms for coal and/or CPO export 
activities.

Based on the Shipping Law and 
Government Regulation No.  29 of 
2017 (GR 29) 13, in general any export 
activities in Indonesia may use several 
methods of delivery, among other 
things, CIF and FOB. However, Article 
8 of GR 29 sets out that handover of 
goods involving selected exported goods 
(in this case, coal and/or CPO) must use 
CIF terms. Notwithstanding this, based 
on our discussion with MOT officials, 
the term “selected exported goods” in 
GR 29 should not be interpreted as the 
same “selected goods” under Reg. 82. 
This means, the officials that we spoke 
to, are also of the view that export of 
coals and/or CPOs as meant under Reg. 
82 does not require the use of CIF terms 
of delivery. 

Regardless of the terms of delivery, 
the obligation to use National Sea 
Transportation Companies is still 
applicable for Indonesian coal and/or 
CPO exporters. This means practically: 
(i) if foreign buyers intend to use FOB 
as their delivery method, foreign buyers 
then also must take into consideration 
the use of Indonesian National Sea 
Transportation Companies for their 
shipment of coals and/or CPOs as 
required under Reg. 80; and (ii) parties 
would need to consider inclusion of 
the requirement to use vessels owned 
by Indonesian Sea Transportation 
Company regardless the agreed 

terms of delivery in the relevant ship 
transport agreements. 

Exemption on non-availability  
of vessels

Article 5 of Reg. 82 grants several 
exemptions towards the obligations 
to use National Sea Transportation 
Companies in export activities. These 
exemptions apply in cases where the 
number of National Sea Transportation 
Companies is limited in availability or 
completely unavailable. The method to 
demonstrate such limited availability or 
unavailability, however, is not discussed 
in Reg. 82 as well as in Reg. 80. 
Without any clear guidelines, MOT may 
not have clear justification to impose 
sanctions to exporters that are still using 
foreign sea transportation companies on 
the basis of the limited availability of 
National Sea Transportation Companies. 
As such, we believe that MOT needs to 
define the term “limited in availability” 
and explain what kind of effort that will 
need to be carried out by the exporters to 
prove that such situation exists.

Main Changes 
Reg. 80 provides two main changes 

to Reg. 82, as follows: 
Under Reg. 80, there is a new 

provision obliging exporters to pass a 
verification stage or technical search 
stage before exporting coal. Article 5A 
Paragraph (1) of Reg. 80 states that 
“The goods as referred to in Article 3 
(i.e., Coal and/or CPO) may only be 
exported after undergoing a Verification 
or technical search before the loading 
of goods”. The verification of coals 
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and/or CPOs will be undertaken by 
surveyors appointed by MOT. The coal 
and/or CPO exporters must first file an 
application for verification or technical 
search to a surveyor. The verification 
or technical search encompasses: (i) 
administrative assessment toward 
data on the utilization of national Sea 
Transport, and (ii) administrative 
assessment toward data on the utilization 
of national insurance. 

Previously under Reg. 82, in the 
event of the availability of insurance 
from National Insurance Companies is 
still limited or unavailable, exporters 
and importers may utilize insurance 

from foreign insurance companies. 
Under Reg. 80, this exemption is 
deleted. This means that coal and/or 
CPO exporters should use National 
Insurance Companies or National 
Insurance Company consortium to 
utilize insurance for their coal and/or 
CPO exports, without any exemption. 
They also cannot use insurance from 
reinsurance company, insurance broker, 
and loss appraiser anymore. We note 
from Director of Export and Import 
Facilitation of Directorate General of 
International Trade that by June 2019, 
all coal and/or CPO exporters have used 
National Insurance Companies.14

Conclusion
Despite the issuance of Reg. 80 to 

amend Reg. 82, several legal issues 
in Reg. 82 remain unclear. Noting 
that the obligation to use National Sea 
Transportation Companies will be 
effective on this May, we believe it is 
crucial for MOT to issue a technical 
guideline soon. This technical guideline 
is expected to provide clarification on 
the unclear provisions, in particular on 
whether or not exporters should use 
Indonesian flagged vessels to export 
coal and/or CPO (which we believe that 
the focus is on the control of the vessels 
instead of the vessels’ flag). 
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